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NOTICE OF FILING

TO: SeeAttachedServiceList

PLEASETAKE NOTICEthat on September15, 2003,wefiled with theIllinois
Pollution ControlBoard,theattachedWASTE MANAGEMENT OF ILLINOIS, INC.’S
MOTION TO SUBMIT CORRECTEDPAGES INSTANTER in theaboveentitledmatter.

W~~M7Off~~

OneofIts Attojheys

DonaldJ.Moran
LaurenBlair
PEDERSEN& HOUPT
Attorneysfor Petitioner
161 N. Clark Street
Suite3100
Chicago,IL 60601
Telephone:(312)641-6888
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PROOF OF SERVICE

Victoria L. Kennedy,a non-attorney,on oathstatesthat sheservedthe foregoingWASTE
MANAGEMENT OF ILLINOIS, INC.’S MOTION TO SUBMIT CORRECTEDPAGES
INSTANTER on thefollowing partiesvia handdeliveryon September15, 2003:

Ms. DorothyM. Gunn, Clerk
Illinois PollutionControlBoard
JamesR. ThompsonCenter
100WestRandolphStreet,Suite11-500
Chicago,Illinois 60601

BradleyHalloran,HearingOfficer
Illinois PollutionControlBoard
JamesR. ThompsonCenter
100 WestRandolphStreet,Suite11thFloor
Chicago,Illinois 60601

andon the following partiesvia first classmail, postageprepaidin an envelopecorrectlyaddressedand
placedin themail depositoryat 161 NorthClark Street,Chicago,Illinois on orbefore5:00p.m. on
September15, 2003

JenniferJ. SackettPohlenz,Esq.
Querrey& Harrow
175 W. JacksonBoulevard,Suite1600
Chicago,IL 60604

KennethA. Leshen,Esq.
OneDearbornSquare,Suite550
Kankakee,IL 60901
(815)933-3397(fax)

GeorgeMueller,Esq.
501 StateStreet
Ottawa,IL 61350
(815) 433-4913(fax)

Keith Runyon
1165 Plum CreekDrive, UnitD
Bourbonnais,IL 60914
(815)937-9164(fax)

ElizabethHarvey,Esq.
Swanson,Martin & Bell
OneIBM Plaza
Suite2900
330North Wabash
Chicago,IL 60611

L. PatrickPower,Esq.
956NorthFifth Avenue
Kankakee,IL 60901
(815)937-0056(fax)

CharlesF. Helsten,Esq.
RichardS. Porter,Esq.
Hinshaw& Culbertson
100 ParkAvenue
P.O.Box 1389
Rockford, IL 61105-1389
(815) 963-9989 (fax)

Victoria L. Kenne~ky) /
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PCB03-133

(Third-PartyPollution Control
Facility SitingAppeal)

PCB03-134

(Third-PartyPollution Control
Facility SitingAppeal)

MERLIN KARLOCK,

Petitioner,
v.

COUNTY OF KANKAKEE, COUNTY
BOARD OF KANKAKEE, andWASTE
MANAGEMENT OFILLINOIS, INC.,

Respondents.

MICHAEL WATSON,

Petitioner,

V.

COUNTY OF KANKAKEE, COUNTY
BOARD OF KANKAKEE, andWASTE
MANAGEMENT OF ILLINOIS, INC.,

Respondents.
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KEITH RUNYON, )

COUNTY OF KANKAKEE, COUNTY
BOARD OFKANKAKEE, andWASTE )
MANAGEMENT OF ILLINOIS, INC., )

)
Respondents. )

MOTION TO SUBMIT CORRECTED PAGES INSTANTER

RespondentWASTEMANAGEMENT OFiLLINOIS, INC. (“WIvifi”), by its attorneys,

Pedersen& Houpt, files this motion to submitcorrectedpagesofits Motion to Reconsiderfiled

on September12, 2003. In supportthereof,WMII statesasfollows:

1. OnSeptember12, 2003,WMII filed a Motion to Reconsiderrequestingthatthe

Illinois Pollution ControlBoard(“Board’) reconsiderandreversetheruling it issuedin its

Opinion andOrderenteredon August7, 2003.

2. WMILs Motion to Reconsidercontainedtheinadvertenttypographicaland/or

syntacticalerrorson pages6, 7, 14 and 15.

3. WMJT hascorrectedsaidpagesasfollows:

A. Page6, paragraph9, secondsentence- Section39.2(b)providesthat applicants
shallcausewrittennoticeto be serveserved“in person.”;

B. Page7, paragraph12, fourth sentence- Thefact thatBecauseWMII actually
causednoticeto be servedon Mrs. Kellerby mail andby “in person”postingto
herresidence,WMII satisfiedthenoticerequirementsof Section39.2(b),andthe
Board’sruling to thecontrarywaserroneousandshouldbereversed.;

C. Page7, paragraph13, lastcitation - See~g ~

D. Page14, paragraph28, lastcitation - ; (defendunt’sr,tlf-c,ei vjn~deieials thatit
received1eutlCe~ ~vu~ ieje~t~d).In MontalbanoBuilders, at *3 (despitethe
plaintiff’s claimsthat he did not receivetherequestto admit,courtpresumedthat,
sincetherequestwasmailed,it wasreceivedfourdaysafterthedatethenoticeof
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servicewasfiled). MontalbanoBuilders,at *3

E. Page14, paragraph29, lastsentence- Therewassufficientevidencepresented
beforetheCountyBoardto supportits finding, andconflicts in theevidencei-~~
not enoughto renderthatfinding againstthemanifestweightof theevidence.;

F. Page15, paragraph30, lastsentence- Theissueof whetherWIvifi’s attemptsto
notify Mrs. Kellerweresufficient to constituteconstructivenoticefor purposesof
satisfyingthenoticerequirementsof Section39.2(b)presentsamixedquestionof
law and fact in thatafactualdeterminationmustbemadeasto whetherWIvifi’s
efforts at servingnoticeon Mrs. Keller weretimely anddiligent, andalegal
determinationmustbe madeasto whethersucheffortsweresufficient to
constituteconstructivenoticeunderthelaw. and

G. Page15, paragraph32, first sentence- As statedabovein paragraphs14-16,the
Boarddid not determinewhetherW?vffl’s efforts at servingnoticeon Mrs. Keller
weretimely anddiligent, ormakealegal determinationasto whethersuchefforts
were sufficientto constituteconstructivenoticeunderthe law.

4. WMII hasattachedthecorrectedpagesheretoandrequeststhattheBoardreview

thecorrectedpages6, 7, 14 and 15 in lieu of theoriginally filed pages6, 7, 14 and15.

5. As thechangesto pages6, 7, 14 and 15 arelimited to correctingtypographical

and/orsyntacticalerrors,noprejudicewill resultin thegrantingof this Motion.

WHEREFORE,WASTEMANAGEMENT OFILLINOIS, INC. respectfullyrequests

that theBoardgrantWIIVifi’s Motion to Submit CorrectedPagesInstanter,andfor suchotherand

furtherrelief as it deemsappropriate.

DonaldJ.Moran
LaurenBlair
PEDERSEN& HOUPT
161 NorthClark Street,Suite3100
Chicago,Illinois 60601
(312)641-6888
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seekingto siteapollution controlfacility to undertakeappropriatelyreliableanddiligent efforts

to causenoticeof therequestto be servedon surroundingpropertyowners. City ofColumbia,

slip op. at 13; Village ofBensenville,slip op. at 6; DiMaggio, slip op. at 10; ESGWatts, Inc., slip

op. at9. Therefore,undertheproperconstruction,providingnoticethroughpostingnotice and

regularmail complieswith Section39.2(b).

9. Indeed,theplain languageof Section39.2(b)establishesthatpostingis an

acceptablemethodofservice. Section39.2(b)providesthatapplicantsshallcausewritten notice

to be served“in person.” This is not synonymouswith theterm“personalservice.” Theterm

“personalservice” refersto thepersonbeingserved,whereasthephrase“causewritten noticeto

be servedin person”refersto thepersondoingtheserving. SeeReynoldsv. City ofTuscola,48

Ill. 2d 339,270 N.E.2d415 (1971)(“personallyserve”refers to thepersondoingtheserving,and

“personalservice” refersto thepersonbeingserved). Causingnoticeto beserved“in person”is

not limited to attemptsat personalservice. It includesany otherreliablemethodof deliveringthe

noticein person,includingsendingaprocessserverto postnoticeto apropertyowner’s residence

“in person.” Greenev. Lindsey,456U.S. 444 (1982)(postednoticeis reliablemeansof

providingnotice).

10. Moreover,Section39.2(b)permitsserviceby regularmail, in additionto

registeredmail andcertifiedmail. TheBoardhasalreadyexpandedthetypeof mailedservice

permittedto includeserviceof noticevia certifiedmail returnreceiptrequested.Ash, slip op. at

7. Given that regularmail is areliablemethodof providingnotice,MontalbanoBuilders, Inc. v.

Rauschenberger,2003Ill App. LEXIS 949 at *3 (3dDist. July 23, 2003),evidenceof actual

servicevia regularmail shouldbe held to satisfy Section39.2(b).

11. TheBoard’soverlyrestrictiveinterpretationwould enableobjectorsto useSection

373763.5 6



39.2(b)asamechanismto upsetthe local siting processby engagingin tacticsto frustrate

attemptsat thosetwo typesof service. Such a resultwould bemanifestlyunjustto applicantsand

is not consistentwith Section39.2(b). ESGWatts,Inc., slip op. at 9. Norcouldthelegislature

haveintendedthata propertyownerwith actualnoticebutnot throughpersonalorcertifiedmail

servicewould be ableto defeatjurisdiction, whereasan applicantwho merelypresentedreturned

certifiedmailing receiptsthat werestamped“unclaimed”would obtainjurisdiction. Clearly,

Section39.2(b)shouldnot beconstruedto bring aboutsuchan absurdresult.

12. In thiscase,WMIJT actuallyservednoticeon Mrs.Keller in accordancewith

Section39.2(b)throughpostedserviceandmailedservice. ThenoticesthatWMTI sentto Mrs.

Keller via mail wereneverreturned. While Mrs. Keller contendedthatsheneveractuallysaw

thepostednotice,suchflat denialsareinsufficient. SeeMontalbanoBuilders,Inc., 2003 III

App. LEXIS 949 at *3~BecauseWIvifi actuallycausednoticeto beservedon Mrs. Keller by

mail andby “in person”postingto herresidence,WIIVifi satisfiedthenoticerequirementsof

Section39.2(b),andtheBoard’sruling to thecontrarywaserroneousandshouldbereversed.

II. THE BOARD ERRED IN ITS APPLICATION OF THE DOCTRINE OF
CONSTRUCTIVE NOTICE

13. In additionto actualservice,Mrs. Keller wasalsoconstructivelyserved.

However,theBoardmisappliedthedoctrineofconstructivenotice. First, theBoardincorrectly

statedthat theconceptof constructivenoticewasenunciatedin ESGWatts, Inc., andwasnothing

morethandicta. (Slip op. at 16). In fact,thedoctrineof constructivenoticewasannouncedin

City ofColumbiaandhasbeenrecognizedasbindingprecedentin subsequentBoardandIllinois

courtdecisions. Seee.g.,OgleCounty,272 Ill. App. 3d at 195, 649 N.E.2dat 553; DiMaggio,

slip op. at 9-10.

14. Second,in determiningwhetherSection39.2(b)hasbeensatisfiedthrough
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noticeof constructivetermination,despiteevidencethat thenoticewasfaxed,wasagainstthe

manifestweightof theevidence);MontalbanoBuilders, at *3 (despitetheplaintiff’s claimsthat

hedid not receivetherequestto admit,courtpresumedthat, sincetherequestwasmailed,it was

receivedfourdaysafterthedatethenoticeof servicewasfiled).

29. In anyevent,therecordbeforetheBoardcontainedconflictingevidencethatMrs.

Kellers knewthat WIVifi wasattemptingto servenoticeon herandconvenientlymadeherself

unavailableto benotified, in personorby mail. ThehearingbeforetheCountyBoardprovided

theonly opportunityto heartheconflicting testimonyandto assesswitnesscredibility. The

CountyBoardwasalsoin thebestpositionto analyzeMr. Keller’s testimonyin thecontextof the

otherevidencepresentedconcerningthe Kellers’relationshipwith PetitionerWatson,Petitioner

Watson’sinfluenceon theKellersto claimtheydid not receivenotice, andthecontradictionsin

theKellers’ owntestimonies.The CountyBoardultimatelydeterminedthat Mrs. Keller’s denials

werenot credibleandfoundthat thenoticerequirementsof Section39.2(b)were satisfied.There

was sufficientevidencepresentedbeforetheCountyBoardto supportits finding,andconflicts in

theevidencearenot enoughto renderthatfinding againstthemanifestweightof theevidence.

McLeanCountyDisposal,Inc., 207 III. App. 3d at482,566 N.E.2dat29.

B. The IssueOf Whether WMII AccomplishedConstructiveNoticePresentsA
Mixed Question Of Law And Fact And, Therefore, Should Have Been
ReviewedBy The Board Under The Clearly Erroneous Standard

30. TheBoardalso erredin failing to apply theclearlyerroneousstandardof review

to thequestionof whetherMrs. Keller shouldbe deemedto havereceivedconstructivenotice.

Theissueof whetherWMII’s attemptsto notify Mrs. Keller weresufficient to constitute

constructivenoticefor purposesof satisfyingthenoticerequirementsof Section39.2(b)presents

amixed questionof law andfactin that a factualdeterminationmustbemadeasto whether
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WMIT’s effortsat servingnoticeon Mrs. Kellerweretimely anddiligent,andalegal

determinationmustbemadeasto whethersuchefforts weresufficient to constituteconstructive

notice.

31. Wherean adjudicatorybody’s “determinationpresentsamixedquestionoflaw

andfact, [its] decisionwill be set asideonly if it is clearlyerroneous.”LandandLakesCo., 319

ill. App. 3d at53, 743 N.E.2dat 197. Underaclearlyerroneousstandardof review,reversalis

appropriateonly if, afterreviewof theentirerecord,thereviewingcourt is left with thedefinite

andfirm convictionthat amistakehasbeencommitted. CarpetlandU.S.A.,Inc. v. illinois

DepartmentofEmploymentSecurity,201 Ill. 2d 351, 369, 776 N.E.2d166, 177 (2002).

32. As statedabovein paragraphs14-16,theBoarddid not determinewhetherWMII’s

efforts at servingnoticeon Mrs. Kellerweretimely anddiligent,ormakea legal determinationas

to whethersucheffortswere sufficientto constituteconstructivenotice. However,theevidence

in therecordclearlydemonstratesthatWMII madesufficiently diligent andtimely attemptsto

servetheKellers throughavarietyof reliablemeans.

33. Therewasno disputeatthehearingbeforetheCountyBoardthat Wltvffl employed

extensiveeffortsto notify theKellersofits intentto file an applicationfor site locationapproval.

Theprocessservermadefive separateattemptsoverfourdaysto servetheKellers. In additionto

attemptsat personalservice,WIVifi sentnoticesto Mr. Kellervia certifiedmail, andto Mr. and

Mrs. Keller via regularmail. Theprocessserveralsosentseparatenoticesto Mr. andMrs.

Kellersvia regularmail. Thus,five separatemailingswere sentto theKellers. Finally, WMII

postednoticeto theKellers’ residence.In total, 11 noticeswere sentordeliveredto theKellers.

34. Therewasalso no disputethatWMIE’s efforts weretimely. In orderto be timely,

attemptsto servenoticemustalsobe initiatedsufficiently in advanceto reasonablyexpectreceipt
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